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o NOTEiFOR:"Deputy'Director for Administration

FROM:

‘deputy Director of Logistics

- SUBJECT: . Contractlng with Small Dlsadvantaged‘.‘
- : Business Concerns ' o )

. Don:

: 1. In response to your request that we prov1de
-~ you a summary of where we are with regard to the program -
" . of aid to minority contractors, attached hereto is a-
paper which pretty much details the aspects of the .
so-called. '"8a Program" which gives us problems. ' The key
docunient which sets forth our basic concerns with the
program is. the letter dated 17 May 1979 to the Acting.
‘ Admlnlstrator of OFPP signed by the DDCI (Reference (b))

. : 2.~ In addltlon to the drive to increase the number

of contracts awarded directly to minority contractors, the =~ .
latest amendment to the Small Business: Act placed additional
emphasis on subcontracting with minority contractors. This .

/ part of the program has been receiving a lot of publicity
lately because Federal agenC1es are having a. hard tlme
’1mplement1ng 1ts requ1rements ' :

] - 3. Ba31ca11y, only SBA has the r1ﬂht to enter 1nto .
. .sole source,contracts with minority contractors. - Our .
‘contract information system indicates that ‘since 1976°
‘we have issued a total of seven contracts with three
companies ‘which certified they were owned by minorities.
We are attempting to 1dent1fy other .firms which can be
~ considered for award. Even if we are successful, we are -
- still faced with a problem in awarding- them a contract.
. We cannot justify issuing. a contract on-a sole source
o basis merely because the firm qualifies as belng mlnorlty-"
owned. So ‘We are on the horns of ‘a -dilemma. '
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SUBJECT: Coﬁtractznﬁ with Small staévantaﬂed
: Business Loacerns

4, We are planning on going forwaré with the :
subcontracting part of the Public Law 95-507, but we will
be careful to excluie the lanmuage in the implem@ntlnﬁ
clauses which provide for SBA review of the success or
failure of the prime comtractor's subcontracting plan.
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14 JAN 1980

HEMORANDUM FOR:  Deputy pirector for Administration

FROM: ]
S ' ' Deputy Director of Logistics )
SUBJECT: -~ Contracting with Small bisadvantaged

- - - Business Concerns .

REFERDNCES:  (a) OFPP Policy Letier 79-1, .
e dated 7 March 1979

tb) Letter to Mr. Lurrla from BBCI
dated 17 Hay 1878 .

(c)' OFPP Policy Latter 79~ 3
dated 7 Sept 1979

'(d) Meno to .DDCI from E/L
dated 28 Sept 1979, sabject. .
Goal Setting .

Memorandum to Heads of Pepartnents

and Istablishments, dated '

.21 Nov 1879, subject: aniementatlon
of Public Law 925-507 -

. 1. Acticn Raquestﬁd 1he purpese of this m@mgrandmm
is to advise you of the current status of the Central . :
Intelligence Agency's position with regard to contracting N
with small dzsadvaﬁtage& business concerns. :

2. Background Information:

a, On 30 July 1953, Cengress passcd
V-Publzc Law 163, Title 1I -of which was desxgaate&
" The Suall Buszness Act of 1953, On 18 July 1958,

Title 1l of the Act of 1953, as amended, was
enacted 2s separate legislation which was knowm
as the Small Business Investment Act of 1958
{Public Law 85-53€). Sectiom 8(a) of thc Small
Business Act prcvidc& that the Small Business
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- SUBJECT: Cantracﬁing with Small stadvantaﬁeu
. L Busxness Concerns ~ ,

'.Adm1m13tra%1on (SBA) wag autherzzed t0 cnter
into contracts with other Federal agencies and,
~ip turn, to subcontract with commercial concerns -
for actual performance of the can%ract requ1r6~

ments,

b. On 5 March 1969, Ixecutive Order 11458
entitled "Prescribing Arrangements for Developing
and Coordznatzng a National Program forvr Minority
Business Bnterprise” was issued by President Nixon. .
As a result of this directive, tho "Section 3(a)
Program” was undertaken for the purpose of assisting -
new or struggling minority-owned business concerns e
to achieve a viable competitive status, An Office 7
of Business ﬁevclepmenﬁ was established in the :
Small Business Agminigtratian to manage the- ”S(a)
?rogramo” A

¢. hmecutlve Qrder 11629 dated 13 Gcteber
18271, entitlea ‘National Prowram for Mimority
Business Enterprise,” gave adéltxoqal impetus to
the "&(a) Program” by requlring Federal departments -
and agencies to develop comprehensive plans and
specific program goals for the minority enterprise
prograﬂp with the Secretary of Commerce designated
as the focal point for coordinated review and 1mple~
menﬁation of these plans and programs.

d. In 1878, Congre&s enacted Public Law QS 507
which included a number of changes to the Small .
Business Investment Act of 1§58. A summary © f the
more iwportant prnvisio s is as follows: . :

L1Y S@atlan 211 in ncludes. g mandatory
: cla&se for inclusion in all contracts for
Cover $10,000, which are not for personal
sorvices, provided the coatract is not with-
a. small business, It requires compliance-
thh a policy of favoring small businesses,
and small busincsses controlled by "disad-
vantaged"” individuals in any subcontracis
placeé under the contract. This clause is
also required in any RFP for a coatract
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SUBJECT: Comtracting with Sunall Disadvantaged
: Business Concerns '

which may exceed $500,000 if the contract
is to be negotiated. ~Before award of a
contract which is to be negotiated, and
for more than $500,000, and which offers B
rgubcontracting possibilities,” the contractor
- shall negotiate a subcontracting plan. The
plan is o be part of the contract. The
procuring agency must positively find the
subcontract plan offers the "maximum” prac-
ticable opportunity for the small business
and "disadvantaged'" small business to par- -
ticipate. IFB's are treated similarly,
except the subcontract plan is not negotiable.
An inadequate plan would apparently make the
low bidder ineligible for award. The plans
should have "goals"” (for each type of small
business), the name of the subcontract adnin-
jstrator, a description of his duties and
the efforts he will take, and assurances that
the prime will pass on the requirements to
lower tier comtractors, will kecp record of
his efforts, and will submit reports to ihe
Agency and the S5BA as required by either of
them. Breach of the.plan is a breach of the
contract. . '

(2) Section 221 of the Act describes

"5 requirement to set goals fox the issuance
of prime contracts larger than $10,000 <o
small and disadvantaged businesses. These
would be jointly set by SBA and the Agency
and refereed by OFPP in the event of &
dispute. At year end, the Agency would
report its accomplishments in meeting its
quota with “appropriate justification for
failure.” These will be reported back to
Congress. Sectiomn 221 also tastablishes”

-~ in cach agency an office of "Srall and
visadvantaged Business Utilization,” who . -
will be appointed by the agency head, report
and be responsible omly to the agency head
or his deputy, be responsible for implementa-
tion of all agency functions under the SBA
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SUBJECT: Contracting with Small Disadvantaged
. . Business Conceruns ‘

Act, and would supervise all personnel
whose duties "relate" to functions and
duties under the SBA Act.

3. OFPP Policy Letter No. 79-1 (Reference (a)) was
issued to implement certain provisions of Public Law 85-507.
The Reference (b) response to OFPP's policy letter sets forth
the basic reasomns the Central Intelligence Agency cannot
implement these portions of Public Law 95-507.  Reference (c)
was another policy letter from OFPP on the same subject.

In Reference (d), the Director of Logistics recommended to
the DDCI that .we take no action with regard to the second
OFPP policy letter. :

4, The Reference (e) memorandum is the latest initiative
- from OFPP to enforce implementation of Section 211 of

Public Law 95-507 which is concerned with subcontracting
with small and small socially and ecomnomically disadvantaged
firms under Federal prime contracts of $500,000 or more '
($1,000,000 for comstruction). To date, we have not responded
to this memorandum and are giving serious consideration to
recommending that no response be made., We have prepared a
draft procurement note that is being coordinated with procure-
ment elements throughout the Agency which will require that
the appropriate clauses be included in Agency solicitations
and contracts. As the Reference (d) indicates, Public Law 95-507
is a complex and difficult law to implement. In addition to
their other duties, Contracting Officers will now be charged
with responsibility for determining what is an "acceptable”
subcontracting plan with no substantive guidance as to what
constitutes a plan which meets the requirements of the Public
Law. As newspaper articles and our own communications with
other Government agencies indicate, there is a notable lack
of progress throughout the Federal Government in implementing
the subcontracting progran. ‘

5. Summary

- a, Our primary concern with the Small _
Business and Small Disadvantaged Business Program
is the oversight responsibilities of the Department
of Commerce, the Small Business Administration, the
Office of Federal Procurement Policy, and the
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SUBJECT: Contracting with Small Disadvaantaged
Business Concerns '

‘General Accounting Office These organlaatlan
all have resgon31b111tle% and authorities which
~allow them to become deeply involved in the
chuis1t10n pronrans of Federal agencies.

- b, fhe authority to enter into non--
© competitive: procurenents with small disadvan-
taged concerns is limited by law to the Small
Business Administration under Section 8(a) of . -
the Small Business Act (15 U.S.C. 637 (a)). The
-Small Business Administration funds any costs
which are in excess of the estimated current
~fair market price anticipated under normal
.contractlng pvocedures. Agencies contract
directly with the SBA and not with the small
@1sadvamtagmd concern, although the 8BA may allew
the procuring ageacy to aegotiate the proposed
subcontract scheaale 9rov151ﬂpa with the S(a)
subconc?actor. .

c. If we implement the subcaﬁtractlng
provisions of Public Law 95-507, the required ‘
Yefense Acquisition Regulation clauses will have
to be amended to exclude any refereance to .the ’
Small Bﬁ911835 Administration. as hav1ﬂg privity
to the ntral Intelllgencb 5geacy s conrtracts.

£
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